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No. 4949 


PROCTOR L. DOUGHERTY, WILLIAM B. LADUE, 
and SIDNEY F. TALIAFERRO, Commissioners 
of the District of Columbia, and DISTRICT OF 
COLUMBIA, a Municipal Corporation, Appellants, 

vs. 

I 

AMERICAN SECURITY & TRUST COMPANY, a 
Corporation, and EDWARD B. McLEAN, Trustees 
of the Estate of John R. McLean, Deceased, 
Appellees. ! 


BRIEF FOR APPELLEES. 


This is an appeal by the Commissioners of tjhe Dis¬ 
trict of Columbia, and by the District of Coluinbia, a 
municipal corporation, from a final decree of the Su¬ 
preme Court of said District cancelling certain special 
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assessments levied against appellees in 1926 in the sum 
of $6,618.27 for paving the roadway and $1,301.41 for 
laying a curb along Wisconsin Avenue in front of ap¬ 
pellees’ property, which has an area of 75.16 acres and 
a frontage of 2,266.28' feet along the west side of said 
Avenue. 

In answer to the bill in equity to have such assess¬ 
ments cancelled, appellants admitted that the assess¬ 
ments were made pursuant to Acts of Congress ap¬ 
proved August 7, 1894, (28 Stats. 243, 247, 250); July 
21,1914, (38 Stats. 517, 524), and September 1st, 1916, 
(39 Stats. 676, 716), the last two being commonly 
known as the “Borland Amendments” (R. 13). Sub¬ 
sequently they claimed that the assessments were made 
pursuant to those statutes when read in connection 
with an Act of Congress approved June 7, 1924, (43 
Stats. 549), hereinafter quoted. 

In the first sentence of their brief on appeal, coun¬ 
sel for appellants inadvertently state that appellees’ 
bill was filed “to cancel assessments for the widening 
and paving of Wisconsin Avenue and for setting 
curb.” The widening of Wisconsin Avenue, however, 
was completed, long before the paving involved in the 
present case, pursuant to a separate proceeding insti¬ 
tuted under general authority contained in an Act of 
Congress approved March 4,1913, (37 Stats. 938, 950), 
(R. 28-29). 

Allegations of Bill Which Were Admitted by Appel¬ 
lants’ Answer. 

Under the will of John R. McLean, who died on 
June 9,1916, the property herein involved was devised 
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to the American Security and Trust Company in and 
upon certain trusts therein described and thereafter, 
in Equity Cause No. 35390, Edward B. McLean, son of 
decedent, was appointed co-trustee (R. 2-3, 10). For 
many years prior to his death, John R. McLean owned 
and occupied this tract of land as his country home and 
since his death it has been so occupied by his son, Ed¬ 
ward B. McLean (R. 3-4, 10-11). 

The tract, containing 75.16 acres and fronting! on 
Wisconsin Avenue, was designated for taxation pur¬ 
poses as Parcels 33/24, 33/25, 33/27 and 33/9, and in¬ 
cluded wood land, grass land and flower gardens,! not 
being improved except for the presence thereon of a 
dwelling house, servants’ quarters, garages and 
stables, two streams and roadways winding through 
the hills and valleys (R. 3, 11). Quoting from appel¬ 
lants’ answer, “the entire area was maintained as a 
rural estate and the natural topography of the land was 
left undisturbed in order to enhance the beauty of said 
estate” (R. 11). 

The property is outside of the original limits of the 
City of Washington and is in what is generally termed 
the County of Washington, the land being assessed for 
purposes of taxation on an acreage basis at $468,333.00 
and the improvements thereon at $57,100.00, a total of 
$525,433.00 (R. 4, 11-12). j 

Prior to 1925, Wisconsin Avenue from Massachu¬ 
setts Avenue northwardly past this property to the 
District Line had a “good and substantial roadway” 
(R. 12) of macadam or some other rock substance and 


i 
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the street ear tracks were located on the west side of 
the Avenue (R. 4). This substantial roadway, how¬ 
ever, (quoting from answer), “by reason of heavy and 
frequent traffic thereon became worn out, necessitat¬ 
ing repaving in order that the large area of the city 
served by said highway would have afforded it proper 
and adequate street service” (R. 12). 

In 1925, appellants caused operations to be started, 
resulting in moving the tracks to the center of Wiscon¬ 
sin Avenue and then commenced paving the roadway 
with “a fixed, permanent and modern paving of the 
type commonly called concrete,” at the same time lay¬ 
ing a curbing, from Massachusetts Avenue past ap¬ 
pellees’ property to Tenallytown (R. 5, 12). 

Upon completion of the paving and curbing, a special 
assessment was made against this property in the sum 
of $6,618.27 for paving the roadway at the rate of $2.92 
plus for each front foot abutting on Wisconsin Avenue 
and in the sum of $1,301.41 for curbing at the rate of 
$.574 for each front foot, the assessment being made 
solely according to the so-called “Front Foot Rule,” 
pursuant to said Acts of Congress approved August 
7th, 1894, July 21st, 1914, and September 1st, 1916, the 
last two being known as the Borland Amendments (R. 
5, 12-13). 

In Paragraph 8, the bill alleged that the assessment 
was made “ without prior notice to plaintiffs or hearing 
or opportunity for them to be heard and without any 
inquiry of any sort whatsoever as to whether or not 
the paving or curbing of the said roadway would in¬ 
crease the value of the property herein described and 
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if so to what extent said paving and curbing would 
benefit said real estate or any other real estate in the 
District of Columbia” (R. 5-6). This allegation was 
not denied in the answer (R. 12-13) and was expressly 

I 

admitted by appellants’ counsel at the hearing in the 
Court below (R. 21), but later, it appearing that notice 
of appellants’ intention to lay the curbing was ill fact 
advertised, (although not served on appellees), a stip¬ 
ulation to that effect was incorporated in the record 

I 

(R. 16). So far as paving the roadway is concerned, 
no notice of any kind was given to appellees until after 
the work was completed (R. 21). j 

On October 21st, 1926, appellees received froin ap¬ 
pellants bills for said assessments, with a noticie that 
interest would be charged at the rate of 8% per annum 
upon any balance unpaid at the expiration of 6Q days, 
such assessments being still carried upon the tax 
records in the name of John R. McLean (R. 6).| 

I 

Allegations of Bill which Were Denied by Appellants’ 

Answer. 

I 

Appellants, in their answer, denied the allegations 
of paragraph J that appellees’ land was situated in a 
sparsely settled neighborhood, and alleged thiat the 
property was located in a rapidly developing portion 
of the city and that Wisconsin Avenue was, at tlie time 

I 

of said assessments, a city street, with street ca|r serv¬ 
ice, water, sewer, gas and electric mains and conduits 
(R. 12). . | 

Appellants also denied the allegation of paragraph 8 
of the bill that the assessments were made without any 
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warrant or authority in law (R. 13), and denied the 
allegations of paragraph 9 to the effect that the new 
pavement was a general public benefit rather than a 
benefit to the appellees’ property, further denying 
(quoting from the answer) “that said new pavement 
was laid for the purpose of better controlling interstate 
traffic from the State of Maryland and to afford a bet¬ 
ter highway to the general public for such purposes, 
but say that, on the contrary, they are advised and be¬ 
lieve and hence aver the said new pavement was neces¬ 
sitated by the needs of the locality itself” (R. 13). 

The answer neither admitted nor denied the allega¬ 
tions of paragraph 11 of the bill to the effect that said 
Acts of Congress did not authorize the assessment, and 
that if such Acts should be construed as attempting to 
authorize such assessment, they are unconstitutional 
and void in that they attempt to take appellee’s prop¬ 
erty without due process of law and without just com¬ 
pensation, and denied the allegations of paragraph 12, 
that the assessments constituted a cloud upon appel¬ 
lees’ property, the answer stating that such allega¬ 
tions were conclusions of law, conclusions of fact or 
mixed conclusions of law and fact (R. 14). 

The answer further alleged that appellees’ land was 
neither suburban nor rural property, but a large and 
beautiful estate within the developed part of the city, 
held in one plot, unsubdivided, in order to enhance its 
beauty as a country home almost within the confines 
of the city proper, that the land is readily available 
for development as a subdivided area and, if sub¬ 
divided, would contain a large number of squares in 
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accordance with the highway plan of the District of 
Columbia and could be subdivided into a large xiumber 
of building lots which would command high prices; that 
the easterly one-third of the land measured froln Wis¬ 
consin Avenue is, in general, level and would require 
practically no grading in order to be available for 
dwellings (E. 14-15). 

I 

j 

Evidence. 

By stipulation, this case was tried with Equity Cause 
No. 47095 (No. 4950 in this Court) instituted bf Chris¬ 
tian Heurich to cancel similar assessments for paving 
Wisconsin Avenue in front of his tract of about 18 
acres located immediately north of the McLean prop¬ 
erty and it was agreed that the evidence offered by 
either party should be applicable to the other (R. 20). 

As hereinafter set forth in more detail, in Support 
of their claim that the paving was a public general im- 
provement rather than a private benefit to abutting 
property, appellees offered the testimony of M.j 0. Eld- 
ridge, Assistant Traffic Director of the District of 
Columbia; of Philip H. Goundie, who made an actual 
count of the number of automobiles with foreign 
license tags using Wisconsin Avenue, and of George 
E. Keneipp, Manager of the District of Columbia Divi¬ 
sion of the American Automobile Association, and 
other evidence, as to the great volume of interurban 
and interstate traffic on Wisconsin Avenue (Rj. 21-26). 

George B. Fraser, Hillery T. Burrows and! Adolph 
C. Keyser described, in some detail, both the Heurich 
and McLean properties, their testimony indicating 
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that these acreage tracts were rural or suburban in 
character and that they were not specially benefited 
by the paving. 

Appellees also offered in evidence a map, a reduced 
copy of which is attached to the record in No. 4950, 
showing the frontages on Wisconsin Avenue and the 
irregular shapes and greatly varying depths of the 
land as it existed in 1925 and as it mav hereafter be 
subdivided into squares according to the District of 
Columbia highway plan (R. 21). 

The only evidence offered by appellants was that of 
two real estate agents, Arthur C. Houghton and Frank 
A. Jones, who made rather broad statements to the 
effect that, in their opinion, appellees’ land was bene¬ 
fited by the paving, but, on cross examination, their 
testimonv was greatlv weakened bv various admissions 
(R. 32-36). For example, Houghton admitted that he 
had never been over the McLean tract, had never sold 
any property on Wisconsin Avenue and his opinion 
was based “on the increase of value that would result 
from putting the land to the best use it can be put to” 
(R. 32), subdividing and building residences thereon, 
and “tremendous traffic on the street deteriorates its 
value to a certain extent for residential purposes” (R. 
34). Jones’ opinion seemed to be based upon his gen¬ 
eral theory that any improvement to a street not only 
benefits the entire community, but also adjacent prop¬ 
erty (R. 36). 

Opinion of Lower Court. 

Upon the issues above indicated, Justice Bailey held: 

“In these two cases I find that the plaintiffs 
have established the material allegations of their 


respective bills by the testimony. I am also of 
the opinion that the facts bring these! cases 
within the rule of Johnson v. Rudolph, 57 App. 
D. C. 29, and that therefore the plaintiffs are 
entitled to the relief sought” (R. 16). 

I 

Thereupon, on January lOlh, 1929, a final deeriee was 

i 

entered cancelling the assessments (R. 17-18). ; 

Assignment of Errors. 

i 

Under the assignment of errors, the appellants claim, 
as a general proposition, that the lower Court erred in 

I 

entering a decree in favor of appellees and erred in 
cancelling the assessments for roadway paving and 
also for the laying of the curb. This is the only ques¬ 
tion presented to this Court for decision (R. 1|9). 


ARGUMENT. 

i 

i 

Statutes. 

Curbing. 

The Act of August 7, 1S94 (28 Stats. 243, 2p0), au¬ 
thorized the Commissioners, “whenever in their judg¬ 
ment the public health, safety, or comfort require it, 
or whenever application shall be made therefor” ac¬ 
companied by a deposit equal to one-half of the esti¬ 
mated cost of the work, to improve and repair alleys 
and sidewalks and to construct sewers. Untler this 
Act, the Commissioners were required to give notice 
by advertisement of a hearing, at which the property 

2 h ! 

; 

i 

i 

i 

| 

j 

| 

I 
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! 


10 


owners would be given an opportunity to present ob¬ 
jections. No such notice by advertisement was given 
in the present case, except so far as laying the curb 
was concerned (R. 16, 21), and this Act can not be in¬ 
voked as applicable to the paving of the roadway. 

With respect to the curb, the Act of 1894 further 
provides: “That when new sidewalks or curbing are 
hereafter required to be laid on streets being improved, 
one-half the total cost shall be assessed against abut¬ 
ting property, in like manner and under the law gov¬ 
erning in the case of assessment and permit work” 
(page 250). In the present case there is no evidence 
that the Commissioners made the assessment for curb 
“in like manner and under the law governing in the 
case of assessment and permit work,” other than the 
stipulation that notice of the Commissioners’ intention 
to lay the curb was advertised pursuant to law (R. 16). 
There is no evidence that there was any application by 
abutting property owners for the curb, or that there 
was any hearing or determination by the Commission¬ 
ers that the public health, safety or comfort required 
the laying of the curb. 

Apparently realizing the weakness of their position 
with respect to the paving of the roadway under the 
Borland Amendments, counsel for the appellants, at 
the end of their brief, attempt to differentiate between 
the curb and the roadway, falling back upon the earlier 
Act of 1894 as authority for levying the curb assess¬ 
ment. In the pleadings and at the hearing in the Court 
below, the roadway paving and the curb were treated 
as being upon the same basis and counsel for ap¬ 
pellants admitted that no prior notice in regard to the 
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I 


work had been given to abutting property owners. For 
this reason, it is true, as stated in appellants!’ brief, 
that no testimony was given relating particularly to 
the curbing, but, after the hearing, when counsel for 
appellants discovered that notice by advertisement had 
been given with respect to the curb, a stipulation to 
that effect was signed and filed (R. 16). 

The work was all done in one operation and there is 

j 

nothing to indicate an intention on the part pf Con¬ 
gress to have an assessment levied under onej statute 
for paving the roadway and levied under a separate 
statute for the curbing. ; 

In Allman v. District of Columbia, 3 App. D. C. 8, 
17, this Court said: j 

“The act of 1888, under which this \york was 
done, provided for the improvement and repair 
of alleys and sidewalks and the construction of 
sewers. It does not authorize the paving of 
streets or gutters. A gutter is a part of the 
street improvement, and might be included 
therein without especial mention; but it cannot 
be said to be embraced in the construction of a 
sidewalk, curbing is not, strictly speakinjg, a part 
of the sidewalk, though it may be considered an 
adjunct thereto and therefore included in it. 
Schenley v. Commomvealth, 36 Pa. | St., 40. 
Whether it is to be so considered, or as a part 
of the gutter, would largely _ depend upon the 
language of the act authorizing the improve¬ 
ment, the character and extent of the wjork to be 
done, and possibly upon the circumstances of 
the particular case. It is not necessary for us 
to decide, however, whether the act in!question 
contemplated the putting in of curbing las a part 
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of the sidewalk improvement. The petition of 
Norment, one of the owners of abutting prop¬ 
erty, asked for the construction of ‘curb, gutter 
and sidewalk.’ The Commissioners ordered the 
Curb and gutter only. Hence, it cannot be con¬ 
tended the curb ivas laid as a part of the side¬ 
walk. It must be regarded as a part of the gut¬ 
ter or street improvement, neither of which is 
within the terms of the law .” 

In the present case, it cannot be claimed that the 
curb is a part of the sidewalk because no sidewalk was 
laid in front of appellees’ property on the west side of 
Wisconsin Avenue (R. 30). The curb was not a part 
of the gutter, because the curb was laid ‘ ‘ contiguous to 
the roadway without any gutter or parking interven¬ 
ing” (R. 16). The curb was, therefore, a part of the 
“street improvement” or roadway and all arguments 
as to the invalidity of the assessment for paving the 
roadway are equally applicable to the invalidity of the 
curb assessment. 


Roadivay Paving. 

The Act of August 7,1894, being wholly inapplicable 
to the roadway paving, at the hearing in the Court be¬ 
low appellants relied upon the two Borland Amend¬ 
ments as authority for the assessments for such road¬ 
way paving. 

The first Borland Amendment, being the Act of July 
21, 1914 (38 Stats. 517, 524), is quoted in the Record 
(R. 7-8), although it is there erroneously described as 
the Amendment of “1916.” It provides that when¬ 
ever, under appropriations by Congress, the roadway 
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of any street, avenue or road is improved by d new- 
fixed pavement, not less than one square in extent, one- 
half of the total cost thereof shall be charged against 
and become a lien upon the abutting property and 
assessments therefor shall be levied pro rata accord¬ 
ing to the linear frontage of said property, except that 
the spaces bound by street intersections and the excess 
over a width of forty feet are to be paid for by the 
Government. i 

The second Borland Amendment, being the Act of 
September 1, 1916 (39 Stats. 676, 716), was injmany 
respects similar to the Act of 1914, but made I some 
changes in the character of the paving and excluded 
from the assessment the cost of the work beyond a 
line twenty feet from the side thereof. The Act °f 
1916 expressly provided: “That the advertisement by 
publication of the Commissioners’ intention to db such 
work and the formal hearing in respect thereto re¬ 
quired by law as to alley and sidewalk improvements 
shall not be required as to roadivay improvements 
In their answer to the bill, appellants stated that 
the assessments were made by virtue of the aujhority 
of law contained in the foregoing Acts (R. 13), but 
later, realizing that such Acts could not possibly be 
construed as “legislatively determining” that Wiscon¬ 
sin Avenue needed paving and that such paving* would 
benefit abutting property, appellants invoked tjhe Act 
of June 7, 1924 (43 Stats. 549), appropriating $350,- 
000 “for paving Wisconsin Avenue” from Massachu¬ 
setts Avenue to River Road, sixty feet wide (tliere be- 
ing no separate appropriation for curb), and other 
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sums for paving other streets and avenues, said Act 
providing: 

“Gasoline Tax Road and Street Fund .—For 
paving, repaving, grading, and otherwise im- 
improving streets, avenues, suburban roads and 
suburban streets, respectively, including per¬ 
sonal services and the maintenance of motor 
vehicles used in this work, as follows, to be paid 
from the special fund created by section 1 of the 
Act entitled ‘An Act to provide for a tax on 
motor vehicle fuels sold within the District of 
Columbia, and for other purposes,’ approved 
April 23, 1924;” 

******* 


“Northwest: For paving Wisconsin Avenue, 
Massachusetts Avenue to River Road, sixty feet 
wide, including necessary relocation of street 
car tracks and water mains, sixty feet wide, re¬ 
fund to be obtainable from the street railway 
company so far as provided under existing law, 
$350,000;” 


******* 


“In all, $925,000; to be disbursed and accounted 
for as ‘Gasoline tax road and street improve¬ 
ments,’ and for that purpose shall constitute 
one fund: Provided, That no part of such fund 
shall be used for the improvement of any street 
or section thereof not herein specified: Provided 
further, That assessments in accordance with 
existing law shall be made for paving and re¬ 
paving roadways where such roadways are 
paved or repaved with funds derived from the 
collection of the tax on motor-vehicle fuels; and 
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hereafter all moneys derived from assessments 
for paving - and repaving roadways undeif pro¬ 
visions of existing law arising from the expendi¬ 
ture of the fund created by the tax on rnotor- 
vehicle fuels, shall be paid into the Treasury of 
the United States and be credited to and con¬ 
stitute a part of said fund and shall thereafter 
be available for appropriation in the samej man¬ 
ner as the proceeds of the tax on motor-vjehicle 
fuels.” | 

i 

As hereinafter indicated, however, said Act of 1924 
did not constitute a “legislative determination” bf the 
fact that appellees’ land was specially benefited by the 
improvement. i 

Assessment Invalid Unless Property Assessed is 

Specially Benefited. 

In a long line of Supreme Court decisions it was held 
that “the exaction from the owner of private property 
of the cost of a public improvement in substantial ex¬ 
cess of the special benefits accruing to him is, to the 
extent of such excess, a taking, under the guise of taxa¬ 
tion, of private property for public use without com¬ 
pensation.” | 

Norwood v. Baker, 172 U. S. 269, 279. j 


Litigants have argued that Norwood vs. Baker was, 
in effect, overruled by later decisions, but for the rea¬ 
sons clearly set forth in French v. Barber Asphalt 
Paving Co., 181 U. S. 324, 344, and Wight v. Dajvidson, 
181 U. S. 371, 383-385, and subsequent cases, Norwood 
vs. Baker has never been overruled. 


i 
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Special benefits may be determined in two ways, (1) 
by the legislature itself and (2) by a commission, or 
inferior tribunal, to which the legislature has dele¬ 
gated power to decide whether the improvement con¬ 
stitutes a special benefit and, if so, what particular 
property is benefited, and to what extent. In the lat¬ 
ter case, the subordinate tribunal must give notice and 
an opportunity to be heard to the owners of the prop¬ 
erty assessed, 

Fallbrook Irrigation District v. Bradley, 164 
U. S. 112, 166-167; 

Parsons v. District of Columbia, 170 U. S. 45, 52; 

unless full legislative power over the subject matter 
has been conferred by the State upon a municipal cor¬ 
poration, in which case a legislative determination by 
the local legislative body is of the same effect as though 
made by the general legislature. 

Withnell v. Buecking Con. Co., 249 U. S. 63, 70; 

Hancock v. Muskogee, 250 U. S. 454, 458. 

Taking up, in reverse order, these two methods of 
determining special benefits, in the present case we find 
that there was 

No Determination by Inferior Tribunal that Appellees’ 
Property was Specially Benefited. 

The Act of August 7, 1894, required the Commis¬ 
sioners to give notice by advertisement of a hearing, 
at which property owners would have an opportunity 
to appear and present objections, and while it was 
stipulated that such a notice by advertisement was 
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given in the present case with respect to the curbing 
(R. 16), it was admitted that there was no such notice 
and no hearing with respect to paving the roadway 
(R. 21). In fact, the Borland Amendment of 1916 ex¬ 
pressly provided that advertisement and formal hear¬ 
ing ‘‘shall not be required as to roadway imjprove- 
ments.” Furthermore, none of the statutes cited can 
be construed as giving appellants, as a commission, 
or as a municipal corporation, “full legislative power” 
to decide when and where a public improvement! would 
be needed, what particular property would be bene¬ 
fited thereby, and to what extent. 

Certainly Messrs. Houghton and Jones, who testified 
for the District, were not given the power to dedide the 
question of benefits and their opinion, weakeneid as it 
was under cross examination, is not conclusive dr bind¬ 
ing upon the Courts. 

It is clear, therefore, that in the present case there 
was no delegation of legislative power to any c|ommis- 
sion or inferior tribunal and no determination as to 
benefits by any such tribunal. ! 


No Legislative Determination That Appellees;’ Prop¬ 
erty was Specially Benefited. 

Obviously, this Act of 1924 is primarily an; appro¬ 
priation act, specifying the fund from which the cost 

of the work there described was to be paid, a ;fund to 

| 

which the entire community contributed through the 
medium of the “gasoline tax,” and it is most fitting 
that a public general improvement should be paid for 
out of such a fund. The paving of spaces formed by 
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street intersections was paid for out of the same fund 
and no way was provided to reimburse the fund by a 
special assessment. Similarly, the fund can not be re¬ 
plenished by a special assessment when an arterial 
highway is paved for the benefit of the entire com¬ 
munity and not for the private benefit of abutting 
property. 

In Johnson v. Rudolph, 57 App. D. C. 29, this Court 
held that the Borland Amendments were not a legis¬ 
lative adjudication concerning a particular place and 
a particular plan, but were a general prospective law. 
The mere fact that the Borland Amendments were fol¬ 
lowed by the Act of 1924 appropriating certain amounts 
to pave certain avenues and streets, does not change 
the situation to a “legislatively determined method of 
assessing benefits in a particular locality.” In John¬ 
son v. Rudolph, there had been an appropriation of 
$100,000 for paving Rhode Island Avenue, namely, the 
Act of February 28, 1923 (42 Stats. 1327, 1336). 

In a reply brief filed by appellants in the Court below 
in the present case, the following statement was made: 

“It is conceded that such a statute (appro¬ 
priation statute) existed in the Johnson Case, 
but the effect of the statute was not discussed 
either in the opinion of the Court, or in the brief 
of counsel for the District. The point was over¬ 
looked and is now raised for the first time.” 

It appears, however, from paragraph 10 of the bill 
of complaint in Johnson v. Rudolph, that it was there 
alleged that Rhode Island Avenue was paved “in ac¬ 
cordance with the provisions of an Act of Congress ap- 
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proved February 28, 1923, making appropriations for 
the fiscal year ending June 30,1924, for the roadbed of 
Rhode Island Avenue, Northwest” (Page 4 <j>f the 

i 

Record in that case). On pages 9, 10,11 and 12 jof the 
brief filed on behalf of the District of Columbia, the 
District argued that in enacting the Borland Aknend- 
ments Congress “legislatively decided the question of 
benefits of abutting property in the affirmative, find so 
it is respectfully submitted that the question of benefits 
flowing from the improvement in this case is not one 
open to the courts” (page 12 of said brief). ! 

I 

Notwithstanding such argument, this Court field, in 
its well considered opinion, that the “present, law” 
(which included the Borland Amendments and the Ap¬ 
propriation Act) “is not a legislative adjudication con¬ 
cerning a particular place and a particular plan, but 

it applies to streets, avenues, and roads generally 

| 

throughout the District—it is a general prospective 
law” (57 App. D. C. 29, 31). “The statute is nbt local 
in terms, nor is it here invoked to authorize a lqcal im¬ 
provement affecting specially the people adjacent to 
the avenue, but an improvement beneficial to the peo¬ 
ple of the District in general and to the ^ountry 
beyond” (57 App. D. C. 29, 34). | 

Failure to Give Taxpayer Opportunity to be Heard. 

As there was no legislative determination that ap¬ 
pellees’ property was benefited and no delegation of 
power to or determination by an inferior tribunal, due 
process of law required the giving of notice to property 
owners and an opportunity to be heard. 
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In addition to the cases already cited, the Supreme 
Court recently summarized the law as follows: 

“Where a local improvement territory is 
selected, and the burden is spread by the legis¬ 
lature or by a municipality to which the State 
has granted full legislative powers over the sub¬ 
ject, the owners of property in the district have 
no constitutional right to be heard on the ques¬ 
tion of benefits. (Citing cases.) But it is 
essential to due process of law that such owners 
be given notice and opportunity to be heard on 
that question where, as here, the district was 
not created by the legislature, and there has been 
no legislative determination that their property 
will be benefited by the local improvement. Ap¬ 
pellants xcere denied all opportunity to be heard. 
No officer or tribunal was empowered by the law 
of the State to hear them, or to consider and de¬ 
termine whether the road improvements in ques¬ 
tion would benefit their lands. The act is re¬ 
pugnant to the due process clause of the Four¬ 
teenth Amendment.” 

Browning v. Hooper, 269 IT. S. 396, 405. 

In the present case, while it was stipulated that 
notice by advertisement was given as to curbing, no 
notice was served on appellees and no notice of any 
kind was given as the Commissioners’ intention to pave 
the roadway (It. 16, 21). The Borland Amendment of 
1916 expressly provided that notice and hearing “shall 
not be required as to roadway improvements.” Ap¬ 
pellees “were denied all opportunity to be heard” and 
for this reason alone, aside from all other questions, 
the Court below was justified in holding that the assess¬ 
ments were invalid. 
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Even Where There is a “Legislative Determination,” 
Courts May Intervene to Prevent Injustice. 

Even where the legislature itself, or an inferior trib¬ 
unal to which legislative powers have been delegated, 
has definitely determined that certain improvements 
will or have specially benefitted certain specified prop¬ 
erty, the Courts may still intervene where such! action 
by the legislature is palpably arbitrary or a plain 
abuse, creating unjust inequalities. ! 

“But the power of the legislature ifi these 
matters is not unlimited. There is a point be¬ 
yond which the legislative department, even 
when exerting the power of taxation, may not 
go consistently with the citizen’s right oif prop¬ 
erty. * * * the guaranties for the protec¬ 

tion of private property would be seriously im¬ 
paired, if it were established as a rule iof con¬ 
stitutional law, that the imposition by tfi'e legis¬ 
lature upon particular private property of the 
entire cost of a public improvement, irrespec¬ 
tive of any peculiar benefits accruing! to the 
owner from such improvements, could not be 
questioned by him in the courts of the country.” 

Norwood v. Baker, 172 U. S. 269, 279. 

“If the law is of such a character thht there 
is no reasonable presumption that substantial 
justice generally will be done, but the probabil¬ 
ity is that the parties will be taxed dispropor¬ 
tionately to each other and to the benefit con¬ 
ferred, the law cannot stand against the com¬ 
plaint of one so taxed in fact.” 

Gast Realty Co. v. Schneider Granite Co., 
240 U. S. 55, 58-59. 
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In many recent eases, the Supreme Court has ap¬ 
proved of the quashing of special assessments which 
were arbitrary and unequal. 

Kansas City Sou. Ry. v. Road Imp. Dist., 256 
U. S. 658; 

Thomas v. Kansas City Sou. Ry., 261 U. S. 481; 
Standard Pipe Line Co. v. Miller County Dis¬ 
trict, 277 U. S. 160. 

In Road Improvement District v. Missouri Pacific 
Ry. Co., 274 U. S. 188, after a special assessment made 
against the Railroad Company, had been expressly 
ratified and confirmed by the State legislature, the 
Supreme Court held that the courts could intervene to 
ascertain whether the assessment was plainly arbi¬ 
trary and unreasonably discriminatory, saying: 

“There can be no doubt that the legislative 
confirmation placed the assessment on the same 
plane as if it were made by the legislature, and 
thereby cured any mere irregularities on the 
part of the assessors; but, as the legislature 
could not put aside or override constitutional 
limitations, the confirmation did not prevent in¬ 
quiry into the alleged violations of such limita¬ 
tions.” 

Counsel for appellants will probably concede that 
the courts may intervene when, using the language of 
the Gast Case, 240 U. S. 55, the statute or ordinance is 
a “farrago of irrational irregularities throughout” in 
that it attempts to distribute a local tax in “grossly 
unequal proportions not because of special considera¬ 
tion applicable to the parcels taxed but in blind obedi- 


I 


! 

! 
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ence to a rule that requires the result.” However, 
notwithstanding the obvious applicability of such lan¬ 
guage to the situation in the present case, appellants 
contend that it does not apply and that, in any| event, 
the courts should not intervene in the preseht case 
because “the law does not attempt an imaginary 
exactness or go beyond the reasonable probabili¬ 
ties.” In other words, appellants argue that since 
the testimony of two real estate agents indicate 
that, in their opinion, appellees’ property benefited to 
some extent, the courts will not attempt to determine 
exactly to what extent. A similar argument was made 
apparently in Road Improvement District v. Missouri 
Pacific Ry. Co., 274 U. S. 188, where the Railroad Com¬ 
pany was assessed benefits in the sum of $75,686.00. In 
that case, however, the Supreme Court did consider 
the amount of such benefits, found that the Company’s 
property was benefited to some extent, but reijnanded 
the case to the assessors to revise the assessment to a 

# I 

sum not exceeding $15,000, the Court saying: “On the 
present showing, we should regard an assessment in 
excess of $15,000 as passing the outside limit of reason¬ 
able judgment and plainly arbitrary.” 

Many of the above cases relate to the limitation 
placed upon State legislatures by the Fourteenth 
Amendment to the Constitution, but the same language 
and reasoning may be applied to the limitation placed 
upon Congress by the Fifth Amendment. 

Assessments are Arbitrary and Unequal! 

It appearing, therefore, that the Courts are not pre¬ 
cluded from examining the method of assessing and 
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apportioning the tax, as applied to the circumstances 
of each case, let us consider the facts of the present 
case. 

By reference to the plat, which was drawn to the 
scale of one inch per hundred feet (the copy in the 
Record in No. 4950 being reduced to one-fourth of that 
size), it will be observed that Wisconsin Avenue fol¬ 
lows a diagonal course through the District and the 
McLean property has a frontage of 2,266.28 feet, 
nearly half a mile, thereon. 

Parcel 33/24, which is the largest, is of an irregular 
shape and has a frontage of 1,911.76 feet on Wisconsin 
Avenue and its greatest depth, in the middle, is about 
1,850 feet, tapering to a point where its southern 
boundary reaches Wisconsin Avenue. The northern¬ 
most portion does not even touch Wisconsin Avenue. 

Parcel 33/25 is of a most unusual shape in that it 
has a frontage of only 23.13 feet on Wisconsin Avenue, 
extends back a distance of 836.21 feet with a width of 
about 20 feet, then widens until it reaches a width of 
about 1,800 feet at the rear. 

Parcel 33/27 is triangular, having its shortest side 
front 331.39 feet on Wisconsin Avenue, with the apex 
of the triangle about 900 feet west of the Avenue, the 
northern side being 829.92 feet and the southern side 
990.68 feet long. 

Parcel 33/9, which is mentioned in the bill, is a very 
small triangular lot, assessed at only $158, in the rear 
of parcel 33/25, and has no frontage on Wisconsin 
Avenue. 
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Under the front foot method of assessment em¬ 
ployed in this case, the southernmost portion Of par- 

1 

cel 33/24, having a depth of only a few feet, is assessed 
upon the same basis as the portion having a dbpth of 
1,850 feet. Parcel 34/39, being part of the adjoining 
Hen rich property, having a depth varying from 160 
feet to less than one foot, must bear the same burden 
for each linear foot fronting on the Avenue; The 
same thing is true of lots having a depth of about 75 
to 100 feet east of the Avenue opposite part of ap¬ 
pellees’ property. A more flagrant case of “dispro¬ 
portionate taxation” can scarcely be imagined. 

i 

As in the Rhode Island Avenue Case, Johpson v. 
Rudolph, 57 App. D. C. 29, if the tract is treated “as 
future city squares, as disclosed and anticipated by 
the Highway Plan,” an “even more comple^ situa- 
lion” arises “showing even less justification for the 
assessment.” Newark, Ordway, Porter and Quebec 

I 

Streets would be cut through the property, running 
east and west, while 38th and 39th Streets would be 
cut through, running north and south, with Idaho Ave¬ 
nue at an angle. Each of the seven squares orj blocks 
thus formed, fronting on Wisconsin Avenue,| would 
have irregular shapes and greatly varying depths. One 
such block would be almost an equilateral triangle 
having one side on Wisconsin Avenue and {(mother 
would be an irregular triangle with its apex border¬ 
ing on Wisconsin Avenue only a few feet. 

As between the different parcels and as copipared 
with adjacent property owned by others, greater in¬ 
equalities arise in this case than those which (existed 
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under the method of assessment condemned in the Gast, 
Case, 240 U. S. 55. Under the method here provided, 
as stated in Johnson v. Rudolph, “the assessments, 
fixed upon a purely arbitrary basis, were imposed with¬ 
out regard to either the relative size or value of the 
property taxed, or the relative value of the benefits to 
the amount assessed.” The land in the rear, far re¬ 
moved from Wisconsin Avenue, is taxed, although it is 
not benefited in the slightest. 

On page 2 of their brief, appellants state some of the 
reasons: urged by appellees for the cancellation of the 
assessment, but fail to mention the contention, empha¬ 
sized by appellee in the Court below, that the assess¬ 
ments were arbitrary and unequal. 

Rural or Suburban Property. 

In Rudolph v. Knox, 52 App. D. C. 33, this Court 
held that the Borland Amendments authorized assess¬ 
ments for paving “city streets” and not “country 
roads” along farm properties. 

In flic Rhode Island Avenue Case the Court said: 

“We are not, therefore, as in the case of 
Rudolph et al. v. Knox, et al., 52 App. D. C. 33, 
dealing with farm property fronting on a subur¬ 
ban country road. We have a city street with 
street car line, sewerage, water and gas mains 
and electric lines, all installed for the accommo¬ 
dation of the improved sections of the city lying 
adjacent thereto.” 

Tn the present case, it is true that Wisconsin Avenue 
has a street car line, sewerage, water and gas mains 
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and electric lines, but, as alleged in the bill, tliej plain¬ 
tiffs’ property was and still is “rural suburbaii prop¬ 
erty,” having been described in the will of John R. 
McLean, which was offered in evidence, as his “Country 
place.” The answer does not deny that it is :“rural 

i 

acreage property” used as a “suburban home.:” 

The property involved in Rudolph v. Knox consisted 
of 56 acres, “rough, broken, hilly, and cut bV deep 
ravines.” As shown by the witness Fraser, tjhe Mc¬ 
Lean property, one tract of 75 acres, contains hills and 
valleys, a couple of streams and part of it is “wooded” 
(R. 26), a suburban school and Admiral Grayson’s 
suburban home being on the opposite side of 1>Viscon- 
sin Avenue (R. 27). Burrows, referring to Ithe ad¬ 
joining Heurich tract, testified that none of ' it was 
level and it had a deep ravine in the rear, “vefy wild, 
full of honeysuckle, briars and woods, in somb parts, 
you cannot walk through; back of this, west of Arizona 
Avenue, there is nothing but fields, pines and cedars— 
very rough and wild country” (R. 30). 

Paving was a General Public Improvement Benefiting 
Entire Community and not a Special Benefit to Abut¬ 
ting Property. 

i 

Not by any stretch of the imagination can it be 
claimed that Wisconsin Avenue was repaved for the 
purpose of benefiting abutting property. As far back 
as 1915, citizens’ associations were filing with ithe Dis- 
trict Commissioners resolutions and petitions asking 
for the widening and improvement of Wisconsin Ave¬ 
nue (R. 27). Reporting upon such petitions in 1915, 
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an official of the District said: “As is well known, Wis¬ 
consin Avenue is one of the heaviest traveled thorough¬ 
fares leading from Maryland to the City, affording an 
outlet for the most thickly populated and best farm¬ 
ing section in Maryland.” Another official reported: 
“This is an important traffic route which will continue 
to increase in importance” (R. 28). 

Thereafter hearings were held and later proceedings 
were instituted which resulted in widening Wisconsin 
Avenue (R. 28). 

M. 0. Eldridge, Assistant Director of Traffic, testi¬ 
fied that it was “the policy of the District that where 
there is heavy traffic to put down a heavy pavement” 
(R. 22). Pursuant to this policy, an appropriation was 
finally obtained from Congress to repave Wisconsin 
Avenue. The work of paving was begun on March 2, 
1925, and completed November 17, 1925 (R. 21). On 
November 21, 1925, the Commissioners promulgated 
Paragraph H, Section 5, Article 4, of the Traffic Regu¬ 
lations, designating Wisconsin Avenue as an arterial 
highway, a heavy traffic highway (R. 21). This action 
shows the real purpose which the District officials had 
in mind when they asked for an appropriation for the 
paving. 

The U. S. Brn-eau of Roads has laid out the high¬ 
ways in the United States subject to Federal aid im¬ 
provement and Wisconsin Avenue has been designated 
“U. S. No. 240” connecting with the Lincoln and Na¬ 
tional Highways. Eldridge, who was familiar with the 
traffic on Wisconsin Avenue in 1925 and 1926, as well 
as 1927 and 1928 (R. 23), testified: “Wisconsin Avenue 
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and Rhode Island Avenue are the two which have the 
greatest volume of traffic to points outside the Dis¬ 
trict ; that no route to points west and outside the Dis¬ 
trict of Columbia has as great a volume of traffic as 
Wisconsin Avenue” (R. 22). The new paving was 
more durable and better adapted to modern conditions 
and for carrying automobile traffic; the old roads were 
rapidly torn to pieces by that traffic and would ‘ ^neces¬ 
sitate being replaced by modern roads” (R. 23). 

Goundie testified that out of 23,443 automobiles pass¬ 
ing in front of appellees’ property on Wisconsin Ave¬ 
nue during four days shortly before the trial in the 
Court below, 8,175 cars bore foreign license tags, and 
it may be assumed that many of the remaining 15,268 
cars, with D. C. tags, were going to or from poinits out¬ 
side of the District (R. 24-25). 

George E. Keneipp, manager of the District jof Co¬ 
lumbia Division of the American Automobile Associa¬ 
tion, also testified as to the great volume of traffic on 
Wisconsin Avenue (R. 25-26). 

Before the repaving in 1925, Wisconsin Avenue had 
a macadamized roadway which was amply sufficient to 
afford access to appellees’ suburban home. Tike con¬ 
crete paving was not needed so far as appellees|’ prop¬ 
erty was concerned, but was needed to take carg of the 
heavy interurban traffic. 

Certainly this Court is not bound by the opinions ex¬ 
pressed by the appellants’ two real estate agents that 
appellees’ property was specially benefited, wlien the 
overwhelming evidence, including the public records 

above mentioned, demonstrates conclusively tljiat the 

| 

main and only purpose of the appellants in having the 



30 


Avenue paved was to provide a more substantial and 
durable pavement to accommodate the great volume 
of through traffic on this arterial highway, leading to 
and from the outlying communities. Even appellants’ 
witness Houghton admitted that such traffic was a det¬ 
riment to abutting property for residential purposes, 
the purpose for which appellees’ property was being 
used and the best purpose to which it could be put, in 
said witness’ opinion (R. 34). Appellants’ witnesses 
also admitted that the paving was a benefit to the city 
as a whole (R. 34, 36). 

It is inequitable and unfair to charge half of the cost 
of paving Wisconsin Avenue against the property abut¬ 
ting thereon, when such property derives little, if any, 
benefit from such paving, while the general public de¬ 
rives a very great benefit therefrom. No injustice will 
be done, if the cost of the work is paid, as provided in 
said Act of June 7, 1924, out of the “gasoline tax 
fund,” which was collected from automobile owners 
throughout the community, including those using Wis¬ 
consin Avenue. As more aptly stated by this Court 
in Johnson v. Rudolph, 57 App. D. C. 29, 35: 

“It is not a local improvement, beneficial 
chiefly to the immediate property affected; but 
a public improvement, the expense of which 
should be borne by all the property of the com¬ 
munity on an equal proportionate basis. To 
thus tax all or an unequal portion of the burden 
of the expense of a general public improvement 
against the property of a single person or a 
group of persons, to the exemption of the public 
generally, falls within the constitutional inhi- 
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bition forbidding- the hiking- of private property 
for a public use without just compensation.” 

On pages 22-23 of his brief, the Corporation Counsel 
characterizes as “legally absurd” the contention made 
by appellees that it was unfair to assess against jabut- 

I 

ting property owners the cost of paving an arterial 
highway with a heavy roadbed to meet the require¬ 
ments of heavy interurban traffic when a less expensive 

i 

pavement would satisfy all local needs, but in his 
official annual report submitted to the District 'Com¬ 
missioners under date of September 17, 1929, thej Cor¬ 
poration Counsel recommended that Congress be asked 
to make various changes in the Borland Law bebause 
of the hardships thereby imposed upon property! own¬ 
ers arising from inequalities in assessments and made 


the following specific recommendation: 

I 

“There is also another instance of inequality 
noted by the Coordinator and Chief Engineer. 
It occurs in certain instances ivliere a heavy 
roadbed is laid for through traffic when the local 
needs would call for a lighter pavement j at a 
smaller cost. This is manifestly an unfair 
charge against the property owner and the!Com¬ 
missioners should also have power to adjust this 
situation. ’ ’ 


That the foregoing language is applicable to the 
present case is clearly shown not only by the testimony 
of Assistant Traffic Director Eldridge (R. 21-24j), but 
also by the admission in paragraph 7 of appellants’ 
answer that prior to this repaving Wisconsin Avenue 
had been paved with a good and substantial pavement 
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and the heavy traffic (not local needs) necessitated re¬ 
paving with a permanent, modern, concrete pavement 
(R. 12). 

Johnson v. Rudolph. 

Appellants devote several pages of their brief to an 
attempt to differentiate this case from Johnson v. Ru¬ 
dolph, 57 App. D. C. 29, but there can be no escape 
from the effect of that decision. The similarity be¬ 
tween the two cases is so obvious that it seems un¬ 
necessary to repeat or quote again the many passages 
in the Court’s opinion, which apply directly to the 
facts of the present case. 

# 

Conclusion. 

The “present law,” consisting of the Borland 
Amendments, when read in connection with the Ap¬ 
propriation Act of 1924, is a “general prospective 
law” applying to streets and avenues generally 
throughout the District, and is not a “legislative ad¬ 
judication concerning a particular place and a par¬ 
ticular plan.” There was no hearing or finding by 
any inferior tribunal, which would preclude the Courts 
from inquiring into the question of benefits in this 
case. 

The assessments, both for the curbing and roadway 
paving, were arbitrary, unequal, disproportionate and 
were imposed “in blind obedience to a rule” requiring 
one-half of the cost of the work to be assessed against 
abutting property “without regard to either the rela¬ 
tive size or value of the property taxed, or the relative 
value of the benefits to the amount assessed.” 
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The paving of Wiseonson Avenue, resulting in a 
great increase in the traffic thereon, was a detriinent 
and not a benefit to appellees’ property and Other 
property used for residential purposes, which wa,b the 
best purpose for which it could be used according to 
defendants’ witnesses. For residential purposes and 
convenience of reaching the city, the old macadam 
pavement met all of appellees’ requirements and the 
new paving of concrete on this arterial highwa^ was 
needed solely to accommodate heavy interstate and 
interurban traffic. It was “an improvement for the 
general public benefit” rather than a special benefit 
to the owners of abutting property. 

The learned Justice, who presided at the trial in the 
lower Court, was right in holding that the material 
allegations of the bill were established by the evidence 
and that the facts brought this case within the rille an¬ 
nounced in Johnson v. Rudolph, 57 App. D. C. 29- 

It is, therefore, respectfully submitted that the de¬ 
cree of the Court below should be affirmed. 
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